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meeting those allegations even if this means adjourning the inquiry for
a few days.”
[Emphasis added]

20.  Chapter V of the Report considered whether the Cardinal Principles should be
codified. The Report favoured non-codification of the principles so as to maintain

flexible application:

“68. The question arises as to whether or not there should be statutory rules
which lay down the procedure to be followed by Tribunals of Inquiry.
The disadvantage of having such rules would be that they would
necessarily be detailed and rigid. ....

69. Moreover, the procedural requirements of the Tribunal differ
according to the circumstances of each case and it is accordingly
desirable to keep the procedure as flexible as possible so that it may be
adapted by the Tribunal fo meet the needs of the particular case.

70.  Rather than have a rigid set of rules, we consider that it is sufficient to
lay down general principles to be followed as we sought to do in
Chapter 1V. »16

21.  This, of course, is also the position in Trinidad and Tobago, where the “Salmon
Principles™ continue to apply by analogy and as part of the overall obligation to act
fairly.

22, The Salmon principles continue to be accepted in UK as guidance, subject to the
discretion of the Tribunal. Feldman, P., English Public Law, (2004) it states:

“22.91 A government White Paper, published in 19737, accepted these six
principles but significantly quantified this acceptance by also stating
that the Salmon Commission’s report should be used as ‘guidelines’
and there would be circumstance where practicalities meant that the
principles could only be observed in the spirit and not the letter. ...

22.92 The Scott Inquiry into the Arms to Iraq affair (1995-6) was heavily
criticised for not following the Salmon principles. In particular
witnesses were not represenfed by counsel and were given no
opportunity to cross-examine other witnesses. The Scott Inquiry was
not a tribunal of inguiry as it was set up on a non-statutory basis but it

'® However, note that it has now been accepted that some codification is necessary.
7 Cmnd 5313, 1973.
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nevertheless illustrates the difficulty of injecting into what is primarily
as investigatory process adversarial principles of procedure.”

Lord Scott was, as noted, critical of strict application of the Salmon Principles. On the
second of the Salmon Principles, he said in the article Procedures at inquiries — the

duty to be fair (1995) LQR 596 at p. 603:

“The point of inquisitorial Inguiries is to investigate and, at the end of the
investigation, to draw such conclusions as the evidence allows. At the outset of
the investigation there may be no allegations against anyone ... Of course, as
the Inquiry proceeds, evidence, written or oral, will be given which may
involve others. If the evidence is potentially damaging to those affected by it,
and is relevant to the matters being investigated by the Inguiry, those affected
must be given notice of the evidence and invited to give their responses. If an
individual against whom damaging evidence has been given is himself invited
fo give evidence on the matter in question, he should, unless there is some
special reason to the contrary, be referred to the damaging evidence and fo
the relevant background documents. The second cardinal principle is, in my
opinion, inappropriate to inquisitorial proceedings.”

[Emphasis added]

As to the third of the Salmon Principles, Lord Scott said at p. 604:

“The need to prepare ‘a case’ may, of course, come atf a later stage ... The
conclusions may be adverse to some individuals ... But this stage will not arise
until conclusions, preliminary or drafi (as the case may be), have been
reached by the Inquiry. It will not apply at the stage when, in the course of the
investigation, individuals are asked to give evidence.”

It has also been described as'®:

“Although the procedural model favoured by the Salmon Royal Commission
has been strongly criticised by many, it also has passionate defenders. Given
the criticisms, it was not surprising that not only was there no legislative
implementation of the recommendations of the Royal Commission, but that the
non-statutory inquiry became the fashionable and preferred tool, despite the
Jact that such inquiries had no power to complete the attendance of witnesses
or fo refer those obstructing them to the courts for contempt. Non-statutory
inquiries were thought to afford greater flexibility and efficiency.”

More recently, the Salmon Principles have been commented upon by Wade and

Forsyth'” as follows:

'8 Beaston, J., Should judges conduct public inquiries? (2005) L.Q.R. 221 at p. 248 -9.
' Administrative Law, (10 Edn.) (2009) at p. 82
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“The outcome of the Scott Inquiry has been severely criticised by Lord Howe
of Aberavon because of its denial of legal representation before the inquiry
and because in these circumstances the inquisitorial nature of the proceedings
impaired the impartiality of the tribunal’®. He considers that the Salmon
principles should be strictly applied. However, the Council on Tribunals,
when asked by the Lord Chancellor to consider Sir Richard’s views, came o
the conclusion that it was ‘wholly impractical’ to devise a set of mode rules
that would serve every inquiry”. All that could be done was to set out the key
objectives which were effectiveness, fairness, speed economy and the
practical considerations that would determine the procedure actually
adopted. The government accepted the advice of the Council as a response to
Sir Richard’s recommendations®. The Salmon Principles, it seems, will no

longer be followed slavishly (if at all).”
[Emphasis added]

SALMON LETTERS

27.

28.

Pursuant to the second of the Salmon Principles, letters are commonly issued to
participants in an inquiry where there is potential criticism that might be made of their

conduct. These letters are known as “Salmon Letters”,

Such letters have been described thus®*:

“Warning letters

These are normally known as Salmon letters, afier the Salmon principles,

which hold it to be necessary to give fair notice to a witness in advance of
publication of the final report of a public inquiry of any criticism of him that
the report may contain.

The better practice, where it is practicable, is to give notice to witnesses and
others who may be criticised at the earliest possible stage. I may be possible
to do that when conducting interviews or the opportunity may arise during the
course of calling evidence. Naturally it is in the nature of a public inquiry to
uncover the facts, and facts which give rise to criticism may emerge only at a
late stage in the evidence. Nonetheless it will generally be desirable to give the
person liable to be criticised an opportunity to respond to it while the hearings
are in progress, even if that means reconvening for the purpose. Not only is
that fairer but it is also the one most likely to lest the evidence.”

20 [1996] PL 445,

! Annual Report, 1995-96, pp 6-8 and Appendix A.

2 Annual Report, 1996-97, p. 46,

¥ See: www.publicinquiries.org (accessed on 07 09 09).

13



Commissioners Report - March 2010 - Page #000478

Examples of Salmon Letters being used in public inquiries:

29.  Material is available giving details of enquiries where Salmon Letters have been used.

(1)  Ashworth Special Hospital
30.  In the Report of the Special Committee of Inquiry into the Ashworth Special Hospital
(cmnd 4191) (1999)*, the Committee described Salmon Letters thus:

“1.7.0 Salmon Letters

1.7.1 A third thorny problem was that of the issue of these documents, so-
called "Salmon letters”. The Royal Commission had recommended
their issue as a result of their historical vreview of inquisitorial
processes. From the middle of the seventeenth century until 1921 the
investigation of events giving rise to public concern had been by Select
Parliamentary Committee or Commission of Inquiry. By 1921 this type
of inquiry was entirely discredited and the Tribunals of Inquiry
(Evidence) Act 1921 was passed. The 1921 Act had its defects and the
Royal Commission was set up fo examine whether it should be
abolished or kept in its then, or amended, form. It was concluded that
certain matters which gave rise to public concern could not be dealt
with by ordinary civil or criminal proceedings. Although the
inquisitorial procedure was "alien to the concept of justice generally
accepted in the United Kingdom", it must be used "to preserve the
purity and integrity of our public life without which a successful
democracy is impossible”.

1.7.2  Having recognized defects in the 1921 Act Lord Salmon recommended
six cardinal principles to remove the difficulties and injustices with
which people involved in an inquiry may be faced. These are quoted in
paragraph 1.4.2 above. The issue of Salmon letters was recommended
to implement the second of those cardinal principles.

1.7.3  Lord Salmon recognized that the form of the document disclosing to
the witness the substance of the case against him must be left in each
case to the discretion of the tribunal. The point is this: the six
cardinal principles introduce into the inquisitorial process limited
elements of the adversarial system so that the Tribunal is as fair as
possible to the witnesses it calls. What has to be remembered is that
the inquisitorial process has none of the formality of the adversarial
process, as Lord Salmon recognized (Paragraph 30).

1.7.4 In their Report into Complaints at Ashworth Hospital Sir Louis
Blom-Cooper and his team warn against the tendency to interpret the
Salmon letter process too rigidly. We agree. There is a lack of

* See http://www.archive.official-documents.co.uk/document/cmd 1/4194/ash-0 1 htm (accessed on 11 09 09).
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precision in the machinery of an inquisitorial inquiry. If this were not
50 the raison d'étre for its use would be defeated.

1.7.5 We would also note in passing that all of the six Salmon principles are
recommendations, rather than rules. As Sir Richard Scott, Vice
Chancellor, said in the context of his own Inquiry.

" . there has been a lendency for the media and some
commentators to regard the six cardinal principles in the
Salmon Report not as recommendations but as rules. I regard
this as an unhelpful approach. The Salmon recommendations
are rightly recognized as providing important guidelines to
inquiries about how injustice and unfairness fo witnesses can
be avoided. But . . . every inquiry must adapt its procedures to
meet ifs own circumstances.”

QOur general procedure, however, was different from that adopted by
Sir Richard Scott.

1.7.6 In this spirit it must be understood that a Salmon letter is not a
precise document. It is intended fo help a wilness who may be
criticized to understand what he may have to address when he gives
evidence. It does not however circumscribe permitted questioning of a
witness, and any attempt by legal representatives to seek (o treat it as a
quasi-pleading must be resisted.

1.7.7 In this Inquiry we were conscious that a large number of individuals
could potentially be subject to Salmon letters in relation to relatively
minor criticisms. It seemed more appropriate to restrict the use of
Salmon letters to more central figures.

1.7.8 We adopted a policy of sending those individuals who were judged to
be at risk of serious criticism a letter setting out the main areas where
the Committee requested their assistance. These letters made clear that
further issues might arise during the course of the Inquiry to which
individuals would have to respond. We tried to draw these letters as a
series of issues or questions™. "

[Emphasis added]

Southall Inguiry

The issuing of Salmon Letters and provision of a procedure for meeting criticism was
considered in the Report into the Southall Inquiry (2000)*°. That Report follows an
Inquiry held between September and December 1999 into the cause of a major rail

accident which occurred on 19 September 1997 at Southall, 9 miles west of

* For the example referred to in Appendix 2 to the Report, please see Appendix A of this Note.
A copy is available at: http://www.railwaysarchive.co.uk/documents/HSE_Southall1997.pdf (accessed on 14

09 09).
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Paddington, London. The procedure adopted for meeting criticism was described at

Chapter 8 as follows:

“Procedure for meeting criticisms

8.30  In common with the practices of other public inquiries, steps were
taken to ensure that both organisations and individuals who might be
the subject of criticism in this Report were given a reasonable
opportunity to meet such criticism. The steps appropriate to ensure
Sairness in this regard must, of course, depend upon the
circumstances and procedures adopted. In the case of the Southall
Inquiry, the issues which I was concerned to investigate were identified
in a letter sent to the parties on 19 February 1999 (Annex 20). It was
to those issues that the parties were asked to direct their disclosure of
documents and provision of witness statements. The scope of the
Inquiry was further refined in letters following the Ladbroke Grove
Accident (Annex 21).

8.31 The opening statements of Counsel to the Inquiry and those of the
represented parties gave notice of many areas of potential criticism,
as did also the witness statements distributed in advance of the oral
evidence. Other criticisms were put to witnesses in the course of their
evidence and responded to. As new points arose, the represented
parties took the opportunity to submit further evidence in the form of
documents or wilness statements. During the course of the
proceedings all the parties were invited to submit to the Inquiry a
considered list of criticisms they wished to advance against other
parties or individuals. Most, but not all parties, did so.

8.32  After the conclusions of the oral evidence, the Secretariat prepared
and served collated lists of potential criticisms to both organisations
and individuals. Notice was given to individuals through their
employers or trade unions. The parties responded fo potential criticism
in the course of two rounds of written submissions and in the final oral
submissions heard on 20 December 1999, The relevant individuals, to
the extent that they wished to do so, responded separately. In so far as
this report contains criticisms of organisations or individuals, in each
case I am satisfied that a reasonable opportunity has been provided for
that criticism to be met.”

[Emphasis added|]

32.  For an example of the letter sent to parties providing them with warning of the
criticisms, see Annex 20 to the Report, which is available at:

http://www.rallwaysarchive.co.ul/documents/HSE Southalil 997.ndf.
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(3)  Ladbroke Grove Inquiry

33.  The Ladbroke Grove Inquiry arose out of the crash at Ladbroke Grove Junction on 5
October 1999 between trains operated by Thames Trains and First Great Western
(FGW), which caused considerable loss of life and injuries. The Report on the
Ladbroke Grove Inquiry makes the following observations as to the procedure for

criticism at Chapter 2%7;

“As the evidence in Part 1 progressed parties were informed that if they
wished to criticise anyone, whether or not his or her interesis were already
represented at the Inquiry, then they should, through the Inquiry, give advance
notice of the criticism, in accordance with usual practice. After these notices
had been received, the parties who represented the interests of the persons
criticised were given the opportunity to state any procedural objection to the
Inquiry considering that criticism. Thereafier the procedure provided for
substantive replies to such criticism to be contained in closing submissions.”
[Emphasis added]

(4) Liverpool Children’s Hospital Inquiry

34.  The Liverpool Children’s Hospital Inquiry (also called the “Alder Hey Inguiry™) arose
from the evidence to the Bristol Royal Infirmary Inquiry of Professor R H Anderson,
Professor of Morphology at Great Ormond Sireet Hospital for Sick Children, on 7
September 1999. He spoke of the benefits of retaining hearts for the purpose of study
and teaching referring to collections at various hospitals around the country. He
identified the largest collection at Royal Liverpool Children’s NHS Trust (Alder Hey
Children’s Hospital).

35.  The Report of the Liverpool Children’s Hospital Inquiry is relevant to the current

inquiry for two reasons:
(i) It used Salmon Letters; and
(ii) More significantly, Udecott relies on the letters sent in that Inquiry as

providing a benchmark for the level of detail required for a valid Salmon

Letter,

%7 A copy of the report can be obtained at: http://www pixunlimited.co.uk/pdf/news/transport/ladbrokegrove.pdf
(accessed on 14 09 09).
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36.  On the issuance of Salmon Letters, the Report of the Liverpool Children’s Hospital
Inquiry 2 states:
“10.1 We ensured that before witnesses were called to give evidence they were
informed of any general allegations to be made and the substance of the
evidence in support. This information was contained in an initial letter
known as a Salmon letter (a requirement of The Royal Commission on
Tribunals of Inquiry) which was served on each witness. A written statement
was then provided. The Solicitor to the Inquiry took the statements. Witnesses
had the lawyer of their choice present at the interview. They had the
opportunity to alter, add to or amend their statements before signing. Where
appropriate a more detailed Salmon letter was then served with details of
relevant allegations and documents likely to be referred to at the hearing. In
Appendix 5 we enclose examples of both an initial and a more detailed
Salmon letter.
10.2 The purpose of the Salmon lefters was to assist witnesses who faced
possible criticism to understand the issues which were likely to be raised at
the hearing. They were not designed to prejudge issues but merely to give
witnesses a jfull opportunity to consider all matters to be dealt with in
evidence. Matters set out in the Salmon letter, but not referred to at the
hearing, were not used as the basis for criticism in the Report.”
[Emphasis added]
37. The above examples show that Tribunals have used, as appropriate to the
circumstances of the enquiry either an initial letter before evidence is take, or a
letter written after the evidence; or in some cases both. In each case letters are served
“where appropriate”. As such, it is wrong of for Udecott suggest that the detailed
salmon letter served in the Alder Hey Inquiry provides a benchmark for the detail
required in all cases: this was not the case on the particular facts of the inquiry; nor
does the report suggest that this is the case.”
Conclusion
38.  The Salmon Principles have been applied differently in various inquiries. It has been
emphasised that the principles are guidelines and not law which must be applied to the
letter in all circumstances.
39, The Report on the Liverpool Children’s Hospital Inquiry did not purport to set out any

particular benchmark for the fevel of detail required for a valid Salmon Letter. In that

% A copy of which can be found at: http://www rlcinquiry.org.uk/download/chap].pdf (accessed on 14 09 09).
# Copies of both the initial salmon letter and the detailed salmon letter can be found at Appendix B
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particular inquiry the Tribunal decided that it was appropriate to have two types of
Salmon Letter, an initial wamning letter; and a more detailed letter served “where

appropriate”.

Neither the “Salmon principles” nor any requirement of natural justice impose any

fixed procedure on the Commissioners.

Each Enquiry has historically adopted its own interpretation of the requirements of

fairness guided, as appropriate, by the “Salmon principles ™.

In the present case, no particulars of accusations were served in advance of the start of
the Enquiry simply because no such material was provided to the Enquiry until

literally days before its commencement.

The matters which the Commissioners are minded to consider could amount to
criticism of UDeCott are all derived from submission of the parties appearing in the
Enquiry, or from other documents provided to the Enquiry. In each case the source
within those submissions or documents has been identified. Such an approach cannot

be said to be out-with the discretion of the Commissioners.

While the Commission has sought to identify the principal sources of evidence relied
on, there is no obligation to identify the evidence in question since UDeCott has had
access to the full record of the oral proceedings and has received copies of all
submissions, statements, documents and other materials provided in the Enquiry.

Accordingly, there is no evidence which UDeCott is not aware of.

What Udecott are demanding in the present Enquiry is for the Commissioners to
deliver their detailed analysis of the evidence submitted before final submissions are
delivered. Such a task would take many months and could not be accommodated
within the Enquiry timetable. In any event different parties will have different views

of the evidence, and it is up to Udecott to make their own analysis.

19



Commissioners Report - March 2010 - Page #000484

46.  The Salmon letter delivered on 8 June provides more than enough detail for Udecott

to answer the accusations of other parties to the Enquiry.

The Commission of Enquiry

24 September 2009
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR,

TRINIDAD & TOBAGO

Annex 9

Commissioners’ discussion paper

Issue (ii) Effect of the use of provisional sums, prime costs sums, nominated suppliers

and nominated contractors in construction contracts in the public sector
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR
Annex 9: Commissioners’ discussion paper
Issue (ii) Effect of the use of provisional sums, prime costs sums, nominated suppliers
and nominated contractors in construction contracts in the public sector
Provisional sums and prime costs sums reﬁresent amounts of money included within
the contract sum for unspecified work. As such they plainly represent a risk of
unforeseen expenditure occurring, since conditions of contract invariably provide for
the employer to pay the cost of whatever work is carried out. Also, where additional
fees, such as those of consultants, are to be paid as a percentage of the cost of the
works, a fee will be levied on the amount of the provisional or prime cost sum and
that fee will similarly increase as the sum increases. The sum may, of course,

decrease but this is unusual.

NIPDEC recommend in their Submissions that the use of provisional sums should be
limited or avoided totally and recommend other contingency measures where such

sums are included.

Prime cost sums similarly represent un-designed work and may result in the payment
of additional fees. Prime cost sums are, however, usually associated with the intended
nomination of a specialist sub-confractor, to be selected by or on behalf of the
employer and to enter into a nominated sub-contract on terms which usually seek to
preserve the interest of the main contractor, sometimes to the detriment of the

employer.

NIPDEC point out that PC sums are usually specified for plumbing, electrical and AC -

installations. They are also commonly used for other specialist mechanical and
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electrical plant, including lifts. NIPDEC point out that the main advantage of
nomination is in the ability to select specialist firms to undertake such work.
NIPDEC recommend that, where the FIDIC Conditions of Contract are utilised, PC
sums be replaced by provisional sums and that tenderers for main building works be

allowed to price as many as such items as possible.

Nomination of sub-contractors was introduced in the middie of the last century in the
UK JCT (then RIBA) Form of Contract and subsequently appeared in other Standard
Forms of Contract, latterly the Institution of Civil Engineers’ (ICE) Form and the
FIDIC Forms as well as others. The UK JCT form established the practice, through
the terms of the main contract, of absolving the main contractor, to a substantial
extent, of responsibility for the performance of nominated sub-contractors in terms of
delay and financial failure. Dissatisfaction with the use of nomination under the JCT
Form was such that in the 1980 versions an alternative method was introduced of
using “named” suppliers or sub-contractors, identified in the tender documents, from
which the main contractor is required to select his sub-contractor, but without any
dilution of responsibility for the performance of the chosen sub-contractor. The
system of “named” sub-contractors rapidly replaced nomination under the JCT Form
which was finally removed from the Standard Forms altogether in 2005, Provisions

for nomination remain in many Forms of Contract, including the 1998 FIDIC form.

The concept of nomination can thus be seen as somewhat outdated and contractually

unnecessary, as shown by the recent history of the UK JCT Forms.
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The FIDIC Conditions of Contract as currently used in Trinidad & Tobago, as noted
in the NIPDEC Submissions, provides various bencfits including the rights of
reasonable objection to a particular nominated sub-contractor. Although the terms of
the FIDIC Form of Contract do not absolve the main contractor from responsibility,
NIPDEC point out other disadvantages including the relationship between contractor
and nominated sub-contractor not usually being smooth. They say further that the
process of selecting and nominating is tedious and burdensome.  Their
recommendation is for a system similar to that employed in the JCT Forms. NIPDEC
also point out that the design and build process eliminates the delays and additional

cost involved in nomination.

Provisional sums---see CA Midland Expressway v Carillion [2006] EWCA Civ 936

Issues to be debated

(i) Are provisional sums ever justified?

(ii) Should consultants be permitted to charge any fees in respect of
provisional or Prime Cost sums?

(iii)  Are provisional sums ever justified other than to facilitate nomination?

(iv) What are the advantages of nomination?

(v) Can these advantages be secured by methods other than nomination?

(vi)  Should main contractors take full responsibility for nominated sub-
contractors and suppliers?

(vii) What other safeguards should be provided to main contractors?
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NOTE JCC is opposed to contractors being responsible for Bills of Quantities.

JCC wish to maintain Bills of Quantities using SMM.

The Commissioners

January 2009
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR,

TRINIDAD & TOBAGO

Annex 10

Commissioners’ discussion paper

Issue (iii): The effect of incomplete designs, design changes, variations, poor supervision and

poor management on the cost and delivery of construction projects in the public sector
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ENQUIRY INTCO THE PUBLIC CONSTRUCTION SECTOR
Annex 10: Commissioners’ discussion paper
Issue (iif): The effect of incomplete designs, design changes, variations,
poor supervision and poor management on the cost and delivery
of construction projects in the public sector
The first group of items (incomplete design, design changes and variations) are each
matters which are bound to cause delay and additional cost under a conventional
design-tender arrangement. Fach is to be avoided if projects are to be completed in
accordance with the budget. Incomplete design, however, is the hall-mark of the
design and build system where the expectation is that the design will be completed as

the work proceeds.

Incomplete designs should, in theory, be entirely avoidable. Designs may be
incomplete for a number of reasons. Specialist items which are intended to be
designed by nominated or selected specialist sub-contractors may remain undesigned
at the date of the main contract. This is conventionally accepted but in fact there is no
reason why specialist items should not be fully designed. Indeed the reason why such
items are not designed at the outset is usually because insufficient time is allowed at

the design stage.

Designs may also be “incomplete™ in the sense that details are intentionally left to be
determined by the contractor. This may be the case, for example, with the detailing of
steclwork joints, rebar detailing and cladding connections to secondary steelwork.
Note, however, that practices vary between different countries and any mismatch in
the intentions of the design engineer and the contractor (if they come from different

jurisdictions) may result in a serious lacuna.
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Design changes represent a species of variation involving, for example, an
amendment to the specification or contract drawings. This may be unavoidable where
upgrades occur in plant, equipment or materials, which must in practice be
incorporated into the works. Generally, however, the specification and drawings

should not be altered once the contract has been let.

Variations are exclusively client-led and allow the opportunity to change the original
design details or concept. The impact of a variation depends crucially on its timing in
relation to the stage of completion of the work. The client should be strongly advised
to order variations, if unavoidable, at a time when the disruptive effect on the works

will be at a minimum.

As to the cost of incomplete designs, design changes and variations, contract terms
provide mechanisms for valuation which not infrequently lead to disputes. Many
forms of contract today provide for the contractor to quote for the cost and time
consequences of design changes or variations which can therefore be agreed in
advance of ordering the change, to the benefit of both parties. Some contracts make
the power to order a variation conditional on the cost and time effect having been
agreed. This level of contractual discipline is, however unusual and would require a
culture of adherence to contract terms which may be lacking. Even in countries with
a well developed construction sector, an excessive number of variations will lead to
disputes both during the performance of the work and at final account stage. The
underlying problem is likely to be insufficient design prior to commencement of

construction.
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Poor supervision and poor management necessarily imply contracts which require
appropriate supervision and management. It is self evident that poor supervision and
poor management will impact on both cost and delivery through additional measures
needed to correct work which is out of specification or which is otherwise

unsatisfactory.

“Management” is an umbrella term which includes all the tasks and techniques
employed by those planning and directing rather than performing construction work.
“Supervision” to an extent overlaps with management, but is usually taken to be
limited to the direct overseeing of physical work. Traditionally appointed engineers
and architects (and surveyors) carry our management and supervision as part of their
wider function including design and certification. The Engineer etc or the Employer
will often employ specialist supervisors, particularly for demanding work such as
welding. Separate managers or “Project Managers” may be employed, but this is

outside the scope of fraditional design-tender or design and build contracting.

Supervision and management will thus be provided by the employer’s engineer or
architect. It will also be provided by the contractor to the extent performance of the
work demands supervision and management. In either case the workforce requires
adequate and appropriate management and supervision to ensure performance first
time to specification standards. Alternatively, where work is undertaken which may
result in a proportion being rejected and requiring re-work (such as site welding) it is
important that the supervising and management teams are set up to deal with re-work

and re-testing systematically and efficiently.
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Issues to be debated

() Can incomplete deéigns be avoided and if so how?

(i)  What measures are needed to avoid the possibility of mis-match
between the expectations of the designer and those of the contractor
where design detailing is left to the contractor?

(iii)  What measures are needed to prevent or discourage avoidable design
changes?

(iv)  What measures are needed to ensure that unavoidable variations are
ordered so as to minimise cost and time effects?

(v)  How can variations be valued without giving rise to disputes?

(vi)  What measures are necessary to ensure that adequate supervision and
management are provided?

(vii)  Particularly do the standard forms of contract require amendment to

ensure that adequate supervision and management are provided?

The Commissioners

January 2009
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR,

TRINIDAD & TOBAGO

Annex 11

Commissioners’ discussion paper

Issue (iv): The performance of local and foreign contractors

and consultants on public sector projects
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR
Annex 11: Commissioners’ discussion paper
Issue (iv): The performance of local and foreign contractors and
consultants on public sector projects
The employment and performance of foreign contractors and consultants in the TT
construction market gives rise to important national issues. First it can be assumed
that there are social and economic interests in the maintenance of a strong and vibrant
domestic construction industry. Secondly, foreign contractors and consuliants can
provide services, whether in terms of technology, management or capacity, which are

not available in the domestic market,

The performance of foreign contractors is one factor to be taken into account when
deciding whether to offer contracts for foreign bidding. There are other factors,
however, and it would be helpful to identify a list of all the factors which should be
taken into account when considering the range of contractors and consultants who

shol be invited to tender for a particular project.

Evidence concerning the performance of local or foreign contractors on individual
projects will be of limited value unless placed in the wider context of the whole

construction sector of TT.

To place the evidence in context statistics will be required covering the following
(a) overall GDP for years 2003 to 2008

(b)  proportions represented by construction industry annually

(c) for each year, expenditure on foreign and domestic contractors

(d) for each year, expenditure on foreign and domestic consultants
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(e} annual breakdown between different construction sectors (housing, energy,
infrastructure etc)
() annual levels of employment/unemployment generally and in the construction

sector.

Appropriate criteria need to be established which would need to be satisfied before

projects should be opened to foreign competition.

In the case of a private employer.

The effects of contracts placed with local contractors and consultants then needs to be
assessed in financial term with a similar assessment being made in respect of foreign

contractors and consultants.

Statistics on different categories of employees in the construction industry would
allow an assessment of whether the construction industry, both contractors and
professionals, had capacity in any particular year to take on projects which were in

fact let to foreign contractors.

The Commissioners

January 2009
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Commissioners’ discussion paper

Issue (v): The effectiveness of the turnkey approach, also called the design build
approach for the delivery of public sector construction projects as compared

to the traditional design and tender approach
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ENQUIRY INTO THE PUBLIC CONSTRUCTION SECTOR
Annex 12: Commissioners’ discussion paper
Issue (v): The effectiveness of the turnkey approach, also called the design build
approach for the delivery of public sector construction projects as compared

to the traditional design and tender approach

The turnkey approach requires the contractor to undertake to complete the design
during the performance of the works. There are a variety of standard forms of design
and build contract available. The effectiveness of all such contracts depend on

adherence by the employer’s advisors to certain well established principles.

First the employer must, at the tender stage, provide a clear design brief, sometimes
called “employer’s requirements™ setting out the parameters to which the contractor’s
detailed design must comply. The employer must accept that, subject to the
constraints of the design brief, the contractor will be allowed to exercise full

discretion over all remaining design details as an essential part of the contract bargain.

The employer must, therefore, accept that the contractor need only achieve minimum
compliance with the design brief. Any attempt to impose higher standards than those
specified in the contract will amount to a change to the employer’s requirements with
potentially serious cost and time consequences. The employer therefore loses the
right, save at serious additional cost, to control the standard or quality of fitting and

finishes to a building and must leave all unspecified choices to the contractor.

A serious potential disadvantage of the turnkey approach from the point of view of the

contractor and his design team is that the tender process usually includes a design
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competition. The Employer has the advantage of selection both on the basis of price
and design merit. This may result in a large amount of wasted design effort and cost,
as pointed out in the Statement of Jack Bynoe, which cost must ultimately be borne by
the industry or reflected in higher overall costs. Measures to avoid excessive

tendering costs are thus needed for the well-being of the industry

There are advantages of design and build to the employer in terms of cost and time.
With regard to cost, giving the contractor the right to decide all unspecified matters
of detail as well as construction methods, offers the opportunity of economies and
costs reduction. Additionally it encourages adoption of system building, especially on

projects containing repetitive designs.

The use of design and build also aillows the employer to move to a contract at a
significantly earlier stage in the design cycle. The contractor’s detailed design
process, which is under his control, takes place as the work is performed. The
contractor should therefore have the ability to provided design details when needed,
in contrast to a traditional design tender contract where the contractor may estimate

when design details are needed, but will no control over their provision.

A major advantage of the traditional design and tender approach is that the employer
maintains full control over the design of the works, including particularly design and

quality of plant and equipment, finishes and fittings.
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The design build approach is less likely to generate high quality or innovative
designs, even more so in a climate of healthy construction activity. Quality issues are

thus more likely to arise during project execution.

Material and workmanship defects may not be easily discerned or admitted by a
contractor as testing regimes are more likely to be relaxed on design build projects;
and the alternative of an independent parallel supervision team would be contractually

cumbersome and expensive.

Projects on which Design and Build has been employed by Udecott include:
(a) Prime Minister’s residence
(b)  Performing Arts Centre

(c) Waterfront Project

Issues to be considered

@) What are the advantages of design and build to the Employer?

(i)  Specifically, are there advantages to the Employer in terms of time and
cost?

(iii)  Ts the loss of choice of design details a material disadvantage to the
Employer?

(iv)  Is the potential wastage of design effort a major disadvantage?

(v) If so what measures should be adopted to minimise such wastage?

(vi)  Should qualifying tenderers be compensated for design work?

(vii) What other safeguards should be provided to protect the interests of

Employers and Contractors?
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(viii) What safeguards should be provided against defective work or

materials?

The Commissionets

January 2009
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UDeCOTT’s Board of Directors from 1998 to 2009
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Annex 13

(First Statement Neelanda Rampaul, 14 January 2009, para 30)

Name Occupation Date of Ceased to
Appointment | Hold Office
Kenneth Snaggs Director — Planviron *Pre 1998 14" January
Ltd. Continuation 2000
Krishna Bahadoorsingh | Property Developer *Pre 1998
Continuation
John Mair Attorney-at-Law *Pre 1998 14™ January
o Continuation 2000
Calder Hart Banker *Pre 1998
Continuation
Wayne Maughan Senior Project Analyst | 20" May 1999 | 7%
September
1999
Victoria Mendez- Ag. Permanent 20" May 1999 | 14" January
Charles Secretary — Min. 2000
Planning and
Development
Timothy Mooledhar Town 20" May 1999 | 19" July
Planner/Construction 2002
Manager
Robert Tang Yuk Managing Director 14™ January 25" October
TYE Manufacturing 2000 2001
Co. Ltd.
Ameer Edoo Chairman West Indies | 14™ January 17" January
Stock Brokers Ltd. 2000 2002
Umesh Rampersad Financial Comptroller | 14™ January 23" March
Crews Inn Marina and | 2000 2000
Boat Yard
William Aguiton Consultant 14™ January 19" July
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2000 2002
Devi Ramnarine Attorney-at-Law 14™ January 19" July
2000 2002
 Kameel Khan General Manager 14™ January 20™
Property and Industrial | 2000 November
Development Co. of 2001
Trinidad and Tobago
Lid.
Madan Ramnarine Chartered Accountant | 19" July 2002 | 22" July
2008
Wayne Maughan Consultant 19" July 2002 23" March
2004
Robert Le Hunte Banker 19" July 2002 | 24" August
2005
Brian Harry Managing Director — *in 2004 ot
TIDCO September
2004
Vishnu Dhanpaul Economist 9" September | 27" October
2004 2005
Michael Annisette Trade Union Leader 16™ December
2005
John Mair Attorney-at-Law *appointed in 16™
2003 December
2005
Anthony Cherry Attorney-at-Law 29™ September
2006
Wendell Dottin Manager — Unit Trust | 29" September
Corporation 2006
Devanand Ramlal Businessman 29" September
2006
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Educatation Facilities Company Limited, submission 25 March 2009

jhuffvrinidad\new file\draft reportiannexesiannex 14.doc
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Table 2: Status of Primary School Programme

Item | Name of Address Design Supervision | Confractor | Comments | Coniract
No. Facility Consultants | Consultant Sum
Exclusive
of VAT
(IT
$'mn)
1 | Icacos Gov't | ErinBeach | Forum A& | ForumA & | China Completed | 16.64
Primary Road, D D Jiangsu
School Icacos Architects Architects International
Led Lid Corporation
Trinidad and
Tobago
Limited
2 | Arima West | ArimaOld | Reynald Reynald Moosai Construction § 34,54
Govt Road, Associates | Associates | Development | in Progress
Primary Mausica Lid Lid Construction
School North, Caribbean
Atima Ltd
3 | ArimaNew | Simone Reynald Reynald Moosai Site 28.28
Govt Avenue, Associates | Associates | Development | acquisition
Primary Atima Lid L Construction | in progress
School Caribbean by MOE.
Lid
4 | Tranquillity | 2 Stanmore | Reynald Reynald Uniform Construction | 33.62
Govt Avenue, Associates | Associates | Building in Progress
Primary Port-of- Ltd Ltd Contractor
School Spain Limited
5 | St. Mary's St Mary's Forum A& | Forum A & | Sharoz Construction | 33.99
Gowt Village, D Architects | D Enterprises in Progress
Primary Moruga Ltd Architects Limited
School Road, via Lid
Barrackpore
6 | Fanny G-Street via | Claude A. Claude A, Ashana Civil | Site 18.84
Village Dam Road, | Benjamin Benjamin Mechanical | Hoarding
Government | Fanny Juniorand | Juniorand | Contractors | commenced
Primary Viliage, Associates | Associates
School Point Fortin
7 | Capde Guapo Cap | Claude A. Claude A, Ashana Civil | Site 15.86
Ville de Ville Benjamin Benajamin Mechanical | Hoarding
Government { Road Junior and Junior and | Contractors | commenced
Primary Associates | Associates
School
GRAND TOTAL 181.77 |
Secondary Schools

Of the 74 secondary schools to be constructed, 13 are in various stages of construction.
These are presented in Table 3.
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Table 3: Status of Secondary School Programme

Item | Nameof | Address Design Supervision | Contractor | Comments | Contract
No. | Facility Consultants | Consultant Sum
Exclusive
of VAT
(TT
$'men)
1 | Chaguanas | Helen Bynoe, EFCL Moosai Completed 18.51
North Street, Rowe, Development
Secondary | Lange Wiltshire Construction
School Park, Partnership Caribbean
Chaguanas Lid
2 | Marabella | Gopaul Reynald Consulting | China Construction 126.4
South Lands, Associates | Engineets Jiangsu in progress.
Secondary | Marabella | Ltd Associates | International
School Limited Corporatton
Trinidad and
Tobago
Limited
3 | Princes East Reynald Reynald China Construction 151.3
Town East | Mathilda | Associates | Asgsociates | Zhejiang is in
Secondary | Junction, ] Lid Led Ningbo progress.
School St Julien Construction
Village, Group
Princes Company
Town Limited
4 | Siparia La Brea Reynald Vikab China Construction | 153.04
Secondary | Trace, Associates | Enginecring | Zhejiang isin
School Siparia Lid Ningbo progress.
Construction
Group
Company
. Limited
5 ] Couva Baliser Reynald Consulting | China Construction | 172.81
West Street, Associates | Engineers Zhejiang isin
Secondary | Couva Ltd Associates | Ningbo progress.
School Limited Construction
Group
Company
Limited
6 | North Boundary | Reynald Alpha Beijing Construction | 130.38
Arangucz | Road Associates | Enginecring j Liujuan is in
Secondary | Extension, | Litd Limited Construction | progress.
School San Juan Corporation
7 | Barataria | Third Reynald Reynald Broadway Construction | 149.32
North Avenue Associates Associates Properties is in
Secondary | Extension, | Lid L4d Limited progress.
School Barataria
3
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Table 3 (con’td): Status of Secondary Scheol Programme

Item Name of Address Design Supervision | Contractor | Comments | Contract
Ne. Facility Consultants | Consnitant Sum
Exclusive
of VAT
$'mn)
8 | Carapichaima | Mc Leod Reynald Vikab China Construction | 158.95
West Trace, Associates | Engineering | Jiangsu is in
Secondary Freeport Ltd International | progress,
School Corporation
Trinidad and
Tobago
Limited
9 | Five Rivers Range Reynald Alpha Beijing Construction | 132.65
Secondary Road, Five | Associates | Engineering | Liujuan is in
School Rivers, Ltd Limited Construction | progress.
Arouca Corporation
106 | Mt Hope Gordon Reynald Reynald Enrvirotec Construction § 144.66
Secondary Street, Mt Associates Associates | Limited is in
School Hope Ltd Ltd rOgress.
1t | St Augustine | Comer Forum A & | Vikab Kee- Construction | 178.12
Secondary Gordon and | D Architects | Engineering | Chanona isin
Warren Ltd Limited progress,
Streets, St
Augustine
12 | 8t Joseph Government | Reynald Reynald China Construction | 134.81
Secondary Farm Road, | Associates Associates Building isin
School St Joseph Lid Lid Technigue progress.
Group
13 | Pleasantville | 200 Bynoe, Bynoe, Broadway Construction |  109.55
Secondary Collector Rowe, Rowe, Properties is in
School Road, Wiltshire Wiltshire Limited progress.
Pleasantville | Partnership | Partnership
GRAND TOTAIL 1,760.50

IDENTIFICATION OF PROJECT IMPLEMENTATION ISSUES

A number of project implementation issues have been identified by the EFCL in
executing the major projects undettaken to date.

Table 4 overleaf presents a summary of the implementation issues encountered by EFCL
to date.
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Table 4: Summary of Project Implementation Issues

1 PrlmaLSchools | Secondary Schools |
A c4° L 7S s 7
L) e o g~
“"41%@",@ EEALE AT
05 . " _&9 Cp b @ & &% & 4 Q:-Q é@ ‘@ y". ?0 430%2‘ @6’
# |Project Implementation Issue | Impact x‘-"'F ?‘\9 v 0“' C _9 AL 7 Ly
Inconsistencies between BQ
1.0 |and Drawings TC v N A N
Designt Changes during
2.0 |Construction TC VY v v V|
3.0 {Omissions from BQ TC v AN v ~ v
Late Submission of
4.0 (Construction Details TC VA VA \ v
Lack of Alternative
Accommodation to Decant \f N A
5.0 {School during Construction TC
Disraplions to Contractors’
schedules because of proximity NN A A ¥
6.0 lto schools TC
Increase in Cost of Specialist
70 Mtems c VR IRV IR VAN VA VA BV VA B \!
Omission of Electrical
2.0 [Infrastructure from BQ c M RAREARE R v
Increase in Cost of NGC Gas
9.0 |Pipeline C v VIVIY Y v
Relocation of Buried WASA J
10.0|Pipeline Cc
Expansion of Sewage N N
11,0| Treatment Plant C
Inadequate Provisional Sums ‘vl "J ‘\'!
12 0|for Temporary Classrooms C
13.0{Land Unavailability T v
Delays to Connect to Public N N
14.0{{kilities (TTEC, WASA) T
Unavailability of Labour during y S RV B B 5 ¥
15.0]early stages of construction T
Disruption of Works by the N
16.0{Local Community T
T

Time Impact C  CostImpact TC Time and Cost Impact
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Annex 15

Financial account for Government Campus Project (para 23.17)

(ex UDeCOTT"s presentation on GCP PK6, MLA Tower, Annex 13)



Commissioners Report - March 2010 - Page #000512

QES I DCLIMITED
CHARTERED QUANTITY SURVEYGRS
 GOVERNMENT CAMPUS PLAZA
" PROJECTED FINAL ACCOUNT - SUMMARY 315t Januacy 2003
PK2 PK-4 )
i PKA- C PK3 DIR, N&S Plwea & PK-S PK-8 PK-10 PE-13
Des n of Woris & Excive Building Multi Starey Car BIR Tower & Plaza Ceniral Plant Electyieal Works Lifts Tlaza, MeE & LED Siguage Miscellaneons Works Torl
. Park Landscaping
Mechanicsl Works
TTS (Exel VAT) TTS (Excl VAT) § TTS (Fxd VAT) TTS (Excl VAT) TTS {Excl VAT) TTS Exed VAT) || TTS(ExclVAT) {| TTS (Bxcl VAT) 1TS (Excd VAT) TTS (Excl VAT)
Contraot Ainount 99,530,699.00 150,275,848.76 269,800,970.92 122,428,500.00 50,900,000.00 320,772,173.91 34,428,835.52 135,335,034.00 38,500,000.00 10,000,000.00 1,291,472063.14
.00
A for PEC-7 alfocations for PKs-3 & 6 wa) 35.462,543,08 | i 46,229,508.00 Wil nig| i 101,692,052.08
Total uvearded contracts (excluding PK-10) 99,530,699.00 150,275,848.76 328,263 51500 122,428,500.00 59,900,000,00 367,001,681.91 34428,836.52 185,835,034.00 35,300,000.400 16,008,000,00 1,393,164,115,19
000
: Dﬂ!‘}"{"k‘ (2,530,000,00 (9.460.000.00 {6,800,000.00 {600,000.00 1R.600.000.66 (600.000.00 2000000, 0.00 {30.560,600,00
Provisiooa! Sums £2.362,351,3¢ {8,320.000.00; {2,424,300.00] (1.220.300.00 (454.277.00 11L.225550.00 0.00 (29,210.767.30)
Contingencies 4.300.000 00 £8.000,000.00, {5.000,000.00 £3.030.000.00 13.239.500.00 (1 LA27.000.00 12,885, 00 00 11 L 1H5,000.06; 0.00 135.466,500,00)
Sub-Fata] 95,030,659.00 137,183,49746 310,803,515.00 102,275,500.80 53,636,200.00 340,554,381.91 30,489,559.52 159,420495.60 38,500,000.80 10,000,000.00 1,277,796,341.39
0.00
4 adjustments (ret ) 0.00 (1,396,851.31 e Wy u-’ﬁ| o/p s.m.mooJ o 4,303,148.67
Adj on profit & attendances on Nominated $/C . o nin 'y 4,622,950.80 Wil [, 1,740,000.00 6,372,950.30
Verlations {net amounts) 6,973,301.00 12,630,913.58 7.936,948.75 L031,541.34 s.smss.si 2,406,448 0.00 23,125,000.00) /o) 62,715,308.92
Amticipated varintfons (net 230,000,00 0.00 5,000,000 1,000,000,00 1,08 325.00 8,000, 000.0 1,300,060, 2,500,000, 4,000,000.00 24,028,325.00
Sub-total 102,234,600.00 149,014411.04 IN3R61242 104,310,041.34 $3,155,580.68 34%,583,781.31 31,783,559.51 191,345495.00 44250,000.00 10,000,008.00 1,375,326,581.28
0.00
* {Posigner’s Provisional Sums {to be expended) . 0.00 2424,300.00 4,220,300.00 454,277.00 0.00 0.00 7,098,877.00
[sub-totat 102,234,000.08 149,814,411.04 I I61242 104,310,041,34 65.579.980.65 359,504,690.31 243,836,852 191,845,495.60 44,250, 000.00 18,009,500.00 1,382,425 458.28
y ¥ 0.00
(Cwliz Extermad Work Elements for Re-allocetion nu’eJ o m’J e /A o [14.000.000.00 o/l £14.000,000.00)
0.00
| Add; External Work Elements.for Re-allocstlon ool 2342170206 af wef  13,500,000.00 g n 36,921,702.9
ub-total 162,234,000,08 149,814,411.04 345,765,315.38 104,316,641.34 €5,579,950.65 373,304,081.31 32243,836.52 177,845,455.00 44,250, 60800 10,000,000.00 1,405,347,161.24
e s I b w 0.00
Rogidual Dayworks & Contingencies * 720,000.00 3,364,000.00 408,000.00 000 4,992,000.00
otk & Continges " wel 135000000 W i 135000000 |
Sub-tonal 102,134,000.00 149, 814,411.04 345,765,315.38 104310,041.34 6620%950.65]  ITRS18081.51 3651,836.82 177,848,495.00 44.250,000.00 10,800,000.00 1,411,689,161.24
000
jCoats for extension of e 5,567,000.00 11,335295.18 zz.sﬁv,m.nL £,917,194,05 ?.nlr,zs&ﬁL 34.200,000.4 2,009,000.00 B.TIS,SDS-O(J 0.8 99,318,712.12
Sab-total 107,581,000.90 161,149,706.21 368,334,T8519 111,227,383 231721933 412,718,081.31 34,651,836.52 167,559,000.00 44,250,000.08 16,000,008,60 1,511,008,373.96
0.00
{Acceleration provisioo 0.00 6,000,000 0.0 6,000,000.00
Price Escalation 4,179,000.00 2,600,000.00 7,173,000.00
Finncing Charges 250,000.00 2,500,000 400,000.00 )} 3,130,030.00
[Anticipated Projoct Klsal Cost 113,230,508 161,145,706,71 376.834,79519 | 151,627,233.3% TSI [ M2 TI8MMI31 ) 34651,536.8 187,55%,500.00 44,250,000.00 19,000,000.00 1,527,331,873 96






